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- WAGE-HOUR COVERAGE OF WHOLESALL EI'PLOYEZS CLARIFIED BY WALLING

ilany employees of most wholesalers are entitled to the behefits of the Wage
and Hour Law under the decision of the United States Supremé Court in the Jaclison-
ville Paper case, L. lletcalfe Valling, Administrator ol the Wage and Hour and Pub-
lic Contracts Divisions of the U. S« Departméent of Labor, stated todays

¥re Valling's statement was made after careful study of the unaniious decisio:
of the Supreme Court handed down last lionday as the result of an injunction pro=-
ceeding brought by the wage and Hour Division in the United States District Court
at Jacksonville, Florida,

“Under the Supreme Court's opinion, however, it will be necessary to examine
into the activities of each particular employee to determine whether his activities
relate to the particular transactions which constitute interstate cormerce, Mre.
Walling said. Ie emphasized tliat the decision involves the application of the Wage
an¢ Hour Law to wholesalers buying outside the state in which their establishment
is located and reselling only to purchasers located within that state. ‘There a
wholesaler sells across a state line, coverage of his eaployees under the Act is
clear, he said.

The Supreme Court rejected the contention of the Paper Company that the entry
of the goods into its warehouse encded the movenent in interstate comierce, stating
that "the adoption of that view would result in too narrow a construction of the
Act." Referring to entry of the goods into a werchouse, the Court said: "A
temporary pause in their transit does not mean that they arc no longer ‘'in commerce
within the meaning of the Act.*****If the halt in the movement of the goods is a
convenient intermediate step in the procecs ol petting them to their [inal destina-
tion they remain 'in commercc' until they reach those points.”

The case was appealed to the Supreme Court from the Fifth Circuit Court of
Appeals. The Circuit Court held two tpes of transactions covered under the Act: ;fé/
(1) activities relating to the ordering or receipt of goods from other states, sucl
as unloading, checking rcceipt of, and clerical work in conncection with the out=-of-
state purchases and (2) local distribution of goods purchased pursuant to specific
prior order of a customer. The Suprcme Court held that thosc activities were
covered under the Act together with activities relating to "cortain types of trans-
actions which are substantially of the same character" as prior orders, that is,
purchases made "pursuant to a pre-exzisting contract or understanding with the cus=-
tomer," and purchascs of goods made from the manufacturcr in the namc ol a partic-
ular purchaser of the wholesalere.

Except as to the tyncs of distribution discussecd above, the Court said that
the Administrator failed to show that in this particular case the lower court
errcd in holding the local distribution to be outside the scopc of the .cte The
Court indicated that in order to demonstratc coverage as to employees of a whole=-
saler engaged solely in distributing within a State joods received from other
Statcs, it is "nccessary to show that the goods in question werc diffcrent from
goods acquired and hecld by a locel merchant for local disposition.”
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However, the Court indicated that transactions based on anticipation of needs
of specific customers mizht "at times" constitute interstate comuercce In this
comncetion tho Court said: "e do not moan %o imply that a vholcsaler's course
of busincss based on anticipation of nceds of spccific customcrs;: rather than on
prior orders or contracts, might not at timcs be sufficient to cstablish that
practical continuity in transit necessary to lkcep a mowoment of goods 'in commerce'
within the meaning of the Acte." Tho implications of this statcmont arc not clcar,
kr. Yalling asscrted, and it'will be nccossary to have further deeisions by the
courts to dctermine when-the movement of goods in intcrstatc commerce ccascs

The Court said with rospcet to the scope of commercc: "It:is clecar that the
purpose of the ‘Act was to ocxtend Fedcral.control in this ficld terU"hout the
farthcst reaches of the channcls of interstate commcrcc,"

Mre alling also commented on the decision in Ilvglas ve Carr Brotqvf an
enployec suit decided on the same day as the Jacl'sonville casce In this cauc, the
Supreme Court said that in his bricf the employec soupght "to show an actual or
practical continuity of movement of merehandise from viithout the state to
respondent's regular customers within the state The Court held this had not bee
proveds The Higgins deeision, therclfore, rosts on tho - -limited facts preseantcd o
the Court in that casce: ;
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